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should have entered, directing that the funds in the hands of plaintiff 
in error placed upon the personal property tax book of the city of 
Staunton, for city taxation for the year 1898, be stricken therefrom. 

Reversed. 

NOTE. — A question somewhat similar to this case was decided in Otty of Staun- 
ton v. Stout, 86 Va. 321, where it was held that bonds belonging to a decedent 
were taxable, not in the city of Staunton, where the executors resided, but in the 
county of the testator's last domicil. If the domicil of a decedent determines 
the situs of his personal property for taxation, it would seem likewise to follow 
that the domicil of the ward would determine the siius of the latter' s personal 
estate for the same purpose — as held in the principal case. The opinion mentions 
the circumstance that the funds in question were invested in Lynchburg and not 
in Staunton — but we imagine that the court did not intend to lay any stress on that 
fact — since it can scarcely be material where the funds are invested. 



Allen and Another v. Patrick, Trustee, and Others.* 
Supreme Court of Appeals: At Richmond. 
November 16, 1899. 

1. Husband anp Wife — Contingent dower — Sale to husband — Death of wife intestate 

— Extinguishment — Merger — Assignment. If a husband purchase his wife's 
contingent right of dower in his real estate, and secures the purchase price 
along with other debts by a deed of trust on his real estate, on the death of 
the wife intestate, the debt secured to her becomes extinguished, as the hus- 
band is her sole distributee, and the deed of trust stands as a security for the 
other creditors secured. The husband cannot assign such debt to another 
person to the prejudice of the other creditors secured. 

2. Merger — Purchase of mortgage by mortgagor — How viewed in equity. If a court 

of equity finds it to be to the interest of a mortgagor who has acquired the 
mortgage that a merger should not occur it will keep both alive, but the in- 
terest must be one the promotion of which commends itself to a court of con- 
science. It must be for an innocent purpose, and in order to work substantial 
justice. An encumbrance acquired by a debtor which he can only assert to 
the prejudice of his creditors will be regarded as extinguished. 

Appeal from a decree of the Circuit Court of Augusta county, pro- 
nounced June 17, 1899, in the chancery suit of Patrick, Trustee v. 
Hamilton and Others, in which suit a petition was filed by certain 
creditors of H. A. S. Hamilton, praying to have set aside an aUeged 
assignment from said Hamilton to S. Brown Allen, and for other 
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relief. Upon the hearing, a decree was pronounced in favor of peti- 
tioners, and adverse to the appellants. Affirmed. 

The opinion states the case. 

J. M. Qiiarles and J. M. Perry, for the appellants. 

T. K. Haekman and A. C. Braxton, for the appellees. 

Keith, P., delivered the opinion of the court. 

Appellants, in their petition for an appeal, state the case upon which 
they rely as follows: That on the 27th day of April, 1895, H. A. S. 
Hamilton executed a deed of general assignment, in which his wife, 
Grace A. Hamilton, united, to secure all of his creditors, and $1,500 
to his wife for relinquishing her dower interest in the lands thereby 
conveyed. In the said deed it is recited: 

"This conveyance is in trust for the purpoae of securing the debts and liabili- 
ties of the said H. A. S. Hamilton, and on the following uses and none other. 
Said Hamilton finding himself unable to hold his property and continue his farm- 
ing operations, owing to the pressure of his debts, and in order to prevent the 
multiplicity of suits and the consequent costs and delay and to bring the property 
to market in the best shape so that the most may be realized for the creditors, has 
found himself obliged to convey his property in trust for his creditors ; and his wife, 
Grace A. Hamilton, who has a contingent right of dower, the existence of which 
would greatly depreciate a sale of the same, is willing to release said right and to 
sign this deed for that purpose in consideration of the sum of $1,500, to be paid 
her as hereinafter provided, in order that said property may be sold free of en- 
cumbrance. The trustee shall pay out of the funds realized by him on the debts 
and liabilities of Hamilton, as they shall be secured herein, in the following order 
or classes: 

1st. Any unpaid taxes on said land and the costs of drawing and recording this 
deed, etc. 

2d. The amount of the vendor's lien on the first mentioned tract, etc. 

3d. To secure to Grace A. Hamilton, in consideration of the release of her 
contingent right or dower in said land, the sum of fifteen hundred dollars, 
($1,500). 

4th. To the children of said H. A. 8. Hamilton by his first marriage, the sum 
of $1,000," 

and then certain debts named in classes 5th and 6th. 

The trustee, William Patrick, brought suit in the Circuit Court of 
Augusta county in order to administer this trust. An account of liens 
upon the estate was directed to be taken, and the claim of $1,500 se- 
cured to Mrs. Grace A. Hamilton was stated in the commissioner's re- 
port in the 8th class. A decree was entered in said cause on the 29th 
of May, 1896, confirming the report of the commissioner and direct- 
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ing the complainant, William Patrick, trustee, to sell the lands con- 
veyed to him in the manner prescribed in said deed and report his 
proceeding to the court. The land was sold for the sum of $6,393.75 
to one F. F. Allen, who paid 10 per cent, in cash and executed three 
bonds for the residue, with S. Brown Allen as his surety. This sale 
was confirmed at a subsequent term of the court. 

It appears that Mrs. Hamilton departed this life in the fall of 1897, 
about a year after the sale had been made, and that on her death the 
$1,500 secured in the deed of trust above mentioned passed under the 
statute of distributions to her husband, H. A. S. Hamilton, one of 
the appellants. It further appears that in October, 1897, very soon 
after the death of his wife, petitioner assigned and transferred the 
claim of $1,500 to S. Brown Allen for a valuable consideration. The 
creditors of H. A. S. Hamilton, in the 5th class of the trust deed, 
filed their petition in the chancery cause in which they claimed that 
upon the death of Mrs. Hamilton, the $1,500 secured to her did not 
vest in her husband as distributee, but was absolutely extinguished, 
which view the court by its decree of June 17, 1899, sustained. There- 
upon H. A. S. Hamilton and S. Brown Allen appealed to this court. 

We are of opinion that the decree of the Circuit Court is right. 
We shall not enter upon a discussion of the doctrine of merger, to 
which we are invited by appellants. It appears from the statement of 
facts as presented by the appellants that Hamilton, in order to enhance 
the sale value of the property conveyed by him for the payment of 
his debts, purchased from his wife her contingent right of dower and 
secured the payment of the purchase money to her by making it a 
preferred charge upon the land in the hands of his trustee, subordinate 
only to the unpaid taxes and a vendor's lien which rested upon a part 
of the land conveyed. It cannot be denied that this constituted a 
charge upon his property; nor can it be denied that, by the subsequent 
death of his wife, it passed to -him. By the marriage Mrs. Hamilton 
acquired an inchoate interest in his real estate, which could only be 
defeated by her voluntary act. Its effect was, of course, to diminish 
the fund to be derived from its sale by the trustee, and its surrender 
by the wife and acquisition by Hamilton enured directly to his benefit 
by increasing the fund to go into the hand of the trustee to be applied 
in satisfaction of his debts. All of his property was liable to the just 
demands of his creditors. He takes a part of it and applies it to the 
extinguishment of a charge resting upon it, in the expectation that 
the arrangement would be to the mutual advantage of himself and his 
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creditors, as it probably was, but the whole transaction places him in 
the attitude of having purchased the interest from his wife. If this 
be a correct analysis of the situation, there was an obligation upon him 
to pay the amount of the purchase money, an obligation, however, 
which it would never be necessary to enforce against him personally, 
because ample property had been conveyed to secure its payment. 
When, therefore, as a consequence of the death of his wife, this charge 
which he was under obligation to pay passed to him as her distributee, 
the, hand to pay became also the hand to receive, and the debt was 
thereby extinguished. 2 Bouvier's Law Diet. p. 231; Jones on Mort. 
(5th ed.) sec. 864, and 2 Pom. Eq. Juris., sec. 797. 

But the result would be the same if Hamilton were not regarded as 
a debtor with respect to the charge of $1,500. Where "the owner 
of an estate becomes also the owner of an incumbrance on it, such in- 
cumbrance shall thereby become extinguished," says the law; pro- 
vided, however, says equity, ' ' that it is not his interest or intention 
to keep such incumbrance alive." 2 Pom. Eq. Juris., sec. 790. 

" Whatever may be the circumstances, or between whatever parties, 
equity will never allow a merger to be prevented and a mortgage or 
other security to be kept alive, when this result would aid in carrying 
a wrong or other unconscientious fraud into effect, under color of 
legal forms. Equity alone interposes to prevent a merger, in order 
thereby to work substantial justice." 2 Pom. Eq. Juris., sec. 734. 

' ' A merger is prevented and a mortgage upheld where there is a 
strong equity in favor of it; but never, where it is not for an innocent 
purpose." Hatch v. Kimball, 16 Maine, p. 146. 

Rorer v. Ferguson, 96 Va. 411, is a case where, for an innocent 
purpose and to prevent an injustice, a charge was kept alive in the 
interest of the purchaser. It was argued that Ferguson, having as- 
sumed the charge, made it his debt, and therefore, it would not be 
kept alive for his protection. It was held in that case that he assumed 
the debt "only for the purpose of protecting his title, which would 
be wholly defeated if the charge thus assumed is to be considered as 
having been extinguished, and this result would enure to the benefit, 
not of Ferguson, by whom it was discharged, but to the benefit of the 
junior encumbrancer." A court of equity, therefore, looks to the 
substance of the case, and if it finds it to be to the interest of him in 
whom the two rights meet, that a merger should not occur, both will 
be kept alive, but the interest must be one the promotion of which 
commends itself to a court of conscience; it must be for an innocent 
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purpose and in order to work substantial justice. So far from its be- 
ing to the interest of Hamilton that this charge should be kept alive 
to the detriment of the appellees, in contemplation of equity, his 
highest and best interests are to be subserved by its extinguishment, 
for thereby the fund devoted to the payment of his debts will be in- 
creased. 

It may be doubted whether an express intention that the merger or 
extinguishment of the charge should not occur upon their meeting in 
the person of Hamilton would prevail against the obligation which 
rests upon every man to appropriate his property to the payment of 
his debts, but this we are not called upon to decide. There is no in- 
tention expressed in the record, but the just implication from all the 
facts and the interest of Hamilton, as viewed by a court of equity, 
alike demand that an emcumbrance should be regarded as extin- 
guished which he, the debtor, can only assert to the prejudice of his 
credicors. 

The decree appealed from is affirmed. Affirmed. 

NOTE. — This decision seems right on both moral and legal grounds. The 
doctrine of merger is rather legal than equitable. At law it is applied ruthlessly, 
and generally without regard to intention or the harshness of the result. But 
equity intervenes to prevent the merger in those cases, and those only, where the 
application of the strict rule of law would disappoint intention or work a wrong. 
In the principal case, when the debtor became, by death of his wife, sole owner 
of the debt due by himself, the fund was at home in his hands; and as one cannot 
be both debtor and creditor with respect to the same debt, a legal merger neces- 
sarily resulted. As the court well says, equity would have intervened to prevent 
this result if justice demanded it. But under the circumstances of this case, the 
equity of the debtor, or of his assignee, to prevent a merger, was inferior to the 
legal right of the creditors to insist upon it. " Equity follows the law "—sometimes. 

Probably the leading case in Virginia on the subject of merger is Brockenbrough 
v. Brockenbrough, 31 Gratt. 580. In that case a deed of trust to secure a debt to 
one Parr was attacked by other judgment creditors as fraudulent. Pending this 
suit the debtor conveyed and released to the deed of trust creditor his equity of 
redemption. Thereupon the judgment creditors contended that since Parr was 
now the owner of the entire estate, the deed of trust to secure his debt was merged 
in the subsequent conveyance — that a lien held by Parr on his own property was 
" at home" in his own hands, and necessarily merged in his ownership of the prop- 
erty — and hence that the lien was extinguished, and, being extinguished, the 
plaintiff's judgments took priority over Parr's title, which was derived through a 
conveyance subsequent to their judgments. The court (per Burks, J. ) held, how- 
ever, that equity would not permit a merger so as to deprive Parr of his priority 
of lien, but that the deed of trust would be kept alive for his benefit. 

In OarUmd v. Pamplin, 32 Gratt. 305, a husband conveyed to his wife, as her 
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equitable separate estate, all his marital rights in her common law lands. Subse- 
quently the wife created debts. In a suit by her creditors, defense was made that 
the estate conveyed to her by her husband merged in the legal estate owned by her 
in the same property; therefore she possessed no equitable separate estate ; and 
hence the debts sought to be charged upon the interest derived from her husband 
were void. But the court held (speaking through Burks, J.) that there was no 
merger, and that the engagements of the wife might be charged upon the interest 
held under the husband's conveyance, though not upon the fee, as to which she 
was subject to the disabilities of coverture. This case is the t:onverse of the prin- 
cipal case — since here justice to the wife's creditors demanded that no merger 
should occur, but that the two interests of the wife should be preserved distinct. 

Meade v. Origsby, 26 Gratt. 612, affords another striking illustration of the 
operation of merger in equity. A owing B a sum of money due by open account, 
conveyed all his property in trust for his (A's) wife and children, subject to the 
payment of his existing debts. After this conveyance, A, with X as his surety, 
executed a bond to B for the amount of the open account. At law the open 
account of course merged in the bond, and the latter, being subsequent to the 
trust deed, was excluded from its benefits. The court held that justice demanded 
that equity should intervene to prevent the merger. 

In Browne v. Bockover, 84 Va. 424, a wife died, and by will devised to her hus- 
band certain real estate, held under the Smith Act. In this estate the husband 
was entitled to curtesy consummate. Both the husband and wife owed debts, and 
the estate was insufficient to satisfy the creditors of both. The wife's creditors 
contended that, by the husband's election to take the fee simple under the will, 
his particular estate by the curtesy became merged in the larger estate, and hence 
was extinguished. But the court held (in effect) that the curtesy would be kept 
alive for the benefit of the husband's creditors. We say "in effect," since this is 
not the reason assigned by the court. The court seems to haye thought that the 
judgments against the husband (recovered before the death of the wife) attached 
before the merger could take place — a proposition questioned by Judge Burks, in 
his note to Campbell v. McBee, 1 Va. Law Reg. 452. The real ground upon which 
the decision should have been based is, that while the proper elements for merger 
existed, a court of equity would not permit the fiction of merger to work out an 
inequitable result. 

The doctrine of merger at law wrought a somewhat curious result in Boykin v. 
Ancrum, 28 So. Car. 486 (13 Am. St. Rep. 698). There an estate was, in effect, 
devised to A for life, remainder to B for life, remainder to B's children. B pur- 
chased A's life estate, and (erroneously) supposing that he owned the fee by opera- 
tion of the rule in Shelley's Case, sold the property, in various parcels, by deeds 
purporting to convey fee simple titles. A outlived B by more than the statutory 
period of limitation. Shortly after A's death the children of B instituted actions 
to recover the property, on the theory that, being remaindermen and not entitled 
to possession until the death of both life-tenants, the period of limitation was to 
be reckoned from the death of A, the last survivor of the particular tenants. But 
the court held that by B's purchase of A's life estate, the latter estate was merged 
in B's life estate, and therefore extinguished; and that, upon the death of B, the 
remainder interests fell in, despite the circumstance that A was still alive. This 
being true, it followed logically that the period of limitation was to be computed 
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from B's death ; and this having occurred more than twenty years before actions 
brought, the actions were barred. 

The circumstance that the consideration for the debt to the wife, in controversy 
in the principal case, was the release of her contingent right of dower, suggests an 
interesting question as to the nature of a contingent right of dower. Is it an 
estate in land ? May it be subjected to the wife's debts? If ownership of statutory 
estate is essential, in Virginia, to qualify a married woman to incur debts, is a con- 
tingent right of dower to which she has become entitled since the adoption of the 
Virginia Code of 1887, sufficient for that purpose ? 

The peculiar character of the contingent right of dower is discussed in a valua- 
ble opinion by the Supreme Court of Massachusetts — Flynn v. Flynn, 171 Mass. 
312 (68 Am. St. Rep. 427) — in which it is held that where land of a married man 
is taken by right of eminent domain, the wife has no standing in court in the effort 
to have any portion of the money received for the land paid to her directly, or 
set aside to compensate her for her dower interest in case it shall become vested. 
But, on the contrary, when the husband's land is taken by eminent domain the 
wife's rights are extinguished. The court holds that until the husband's death 
and the actual assignment of the dower, the wife or widow has no ' ' estate " in the 
land — but her interest is an inchoate charge, of a peculiar nature, which, while it 
may be released to a vendee of the husband, cannot be assigned or conveyed to any 
other. 

In Moore v. New York, 8 N. Y. 110 (59 Am. Dec. 473), it was held, under the 
New York statutes of eminent domain, requiring an estimate to be made " of the 
damage to owners, lessees, parties, and persons respectively entitled unto or inter- 
ested in the lands," that the wife was not a necessary party, and was not entitled to 
either damages for, or dower in, the land taken, though she survived her husband — 
the court saying that while such an interest might be released, it was not the sub- 
ject of grant or assignment, " nor is it in any sense an interest in real estate." 



McAllister And Others v. Harman and Others.* 
Supreme Court of Appeals: At Richmond. 
November 16, 1899. 
Absent, Keith, P. 

1. Receivers — Right to sue. Mere authority to the receiver of a court to collect 

bonds given for the purchase price of real estate does not authorize the re- 
ceiver to institute suits in other courts against the obligors in said bonds and 
others to set aside alleged voluntary and fraudulent conveyances of other real 
estate made by them. 

2. Chancery Practice — Suit to enforce liens — Surplus — Right of judgment debtor 

to sue in his own name to set aside deed of purchaser. A debtor whose land has 
been sold in a suit in chancery to satisfy liens thereon, but who is entitled to 
a part of the purchase price, may, after confirmation of the sale, maintain a 

* Reported by M. P. Burks, State Reporter. 



